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APPENDIX A
Final Rules

2.  Amend § 27.14 by adding a new paragraph (e) to read as follows:

§ 27.14 Construction requirements; Criteria for comparative renewal proceedings.

*****

(e) BRS and EBS licensees must make a showing of “substantial service” no later than May 1, 2011.  Incumbent BRS licensees must file their “substantial service” showing with their renewal application.  “Substantial service” is defined as service which is sound, favorable, and substantially above a level of mediocre service which just might minimally warrant renewal.  Substantial service for BRS and EBS licensees is satisfied if a licensee meets the requirements of paragraph (e)(1) or (e)(2) of this section.  If a licensee has not met the requirements of paragraph (e)(1) or (e)(2) of this section, then demonstration of “substantial service” shall proceed on a case-by-case basis.  All substantial service determinations will be made on a license-by-license basis.  Except for BTA licenses, BRS licensees must file their “substantial service” showing with their renewal applications.  Failure by any licensee to meet this requirement will result in forfeiture of the license and the licensee will be ineligible to regain it.
(1)  A BRS or EBS licensee has provided “substantial service” by:

(i)  Constructing six permanent links per one million people for licensees providing fixed point-to-point services;

(ii)  Providing coverage of at least 30 percent of the population of the licensed area for licensees providing mobile services or fixed point-to-multipoint services;
(iii)  Providing service to “rural areas” (a county or equivalent) with a population density of 100 persons per square mile or less, based upon the most recently available Census data) and areas with limited access to telecommunications services:

(A)  for mobile service, where coverage is provided to at least 75% of the geographic area of at least 30% of the rural areas within its service area; or

(B)  for fixed service, where the BRS or EBS licensee has constructed at least one end of a permanent link in at least 30% of the rural areas within its licensed area.
(iv) Providing specialized or technologically sophisticated service that does not require a high level of coverage to benefit consumers; or

(v)  
Providing service to niche markets or areas outside the areas served by other licensees.

(2)  An EBS licensee has provided “substantial service” when:

(i)
the EBS licensee is using its spectrum (or spectrum to which the EBS licensee’s educational services are shifted) to provide educational services within the EBS licensee’s GSA;

(ii)  the EBS licensee’s license is actually being used to serve the educational mission of one or more accredited public or private schools, colleges or universities providing formal educational and cultural development to enrolled students; or 

(iii)  the level of service provided by the EBS licensee meets or exceeds the minimum usage requirements specified in § 27.1214.

(3)  An EBS or BRS licensee may be deemed to provide substantial service through a leasing 
arrangement if the lessee is providing substantial service under paragraph (e)(1) of this 
section.  The EBS licensee must also be otherwise in compliance with this Chapter 
(including the programming requirements in § 27.1203 of this subpart).

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

I.
INTRODUCTION

II.
EXECUTIVE SUMMARY

III.
BACKGROUND

IV.
DISCUSSION


C.  
BRS/EBS Second Report and Order



1.
Performance Requirements 




a.
Use of Substantial Service


274. Background.  In the NPRM, the Commission sought comment on what performance requirements should be applicable to MDS BTA authorization holders and site-based MDS and ITFS licensees.
  In the FNPRM, the Commission tentatively concluded that it would adopt substantial service requirements for BRS and EBS,
 but it sought comment on specific safe harbors that would satisfy the substantial service requirements tentatively adopted for BRS and EBS services.


275. WCA, C&W, Pace, DBC, WDBS, Sprint, and SpeedNet support the adoption of substantial service performance requirements and safe harbors as used in Part 27 for other wireless services.
  Clearwire, on the other hand, suggests that the former MDS build-out standard, contained at former Section 21.930 of the rules, could form a basis for future performance requirements.  That rule provided that “within five years of the grant of a BTA authorization, the authorization holder must construct MDS stations to provide signals… that are capable of reaching at least two-thirds of the population of the applicable service area.”
  Clearwire takes the position that if coverage to two-thirds of the population was achievable under the former regulatory regime, then it should be achievable under the new regulatory regime.
  Clearwire, however, suggests modifying this standard to specify that the signal must be of a quality that can provide reliable broadband service.
  Clearwire reasons that otherwise a licensee could meet its construction requirement simply by erecting a tower or installing equipment that may not be strong enough to provide “sound, favorable, and substantially above mediocre” service to subscribers.


276. Discussion.  We believe that construction benchmarks focusing solely on population served or geography covered may not necessarily reflect the most important underlying goal of ensuring public access to quality, widespread service.
  This, however, should not be interpreted to suggest that build out requirements that follow fixed milestones are not an important tool in certain circumstances to ensure the public receives a requisite level of service.  For example, in the Sprint/Nextel Merger Order the Commission deemed fixed milestones an appropriate tool to ensure service to the public.  We reiterate that the conditions in the Sprint/Nextel Merger Order still apply to Sprint/Nextel in addition to our decision today to adopt a substantial service standard.
  Construction benchmarks focusing solely on population served or geography covered may not take into account qualitative factors important to end-users, such as reliability of service, and the availability of technologically sophisticated premium services.
  While it may be argued that market forces ensure a requisite level of quality in the services reaching consumers, this is not always the case.  For this reason we sought input on factors that can be used as indicia to satisfy safe harbors under substantial service.
  


277. In some instances, fixed construction requirements may not easily permit the Commission to measure the deployment of service by a licensee.  As the Commission noted in the FNPRM, merely satisfying such benchmarks does not necessarily demonstrate adequate deployment in rural areas, to niche markets, or to discrete populations or regions with special needs.
  We believe that a standard based on substantial service is an alternative that may better be able to respond to these various concerns.  We agree with commenters and believe that a shift towards a substantial service standard will help encourage licensees to provide the best possible service and avoid “construction…solely to meet regulatory requirements rather than market conditions.”
 


278. We believe that establishing a substantial service standard with safe harbors will “ensure prompt delivery of service to rural areas, . . . prevent stockpiling or warehousing of spectrum by licensees or permittees, and . . .promote investment in and rapid deployment of new technologies and services.”
  Additionally, substantial service will promote the availability of broadband to all Americans, including broadband technologies for educators.  We also believe that substantial service will encourage the highest valued use of radio licenses and promote the economic viability of services in this band by ensuring that the spectrum is as fungible, tradable, and marketable as possible.  Thus, in order to accomplish these goals, we believe a market-oriented approach to spectrum policy that utilizes a substantial service standard to meet build out requirements best ensures actual deployment of wireless facilities and broader provision of wireless services.
  Economic forces will guide competing providers to innovate and broaden deployment of services.  To this end, we believe that substantial service provides licensees flexibility “to tailor the use of their spectrum to unique business plans and needs.”
  We believe that establishing more flexible rules will result in ubiquitous, high-quality service to the public and at the same time encourage investment by increasing the value of licenses.  Further, we believe flexible rules will make licensees more economically viable and will provide incumbents with reasonable opportunities to continue their current uses of the spectrum.  Additionally, we believe flexible rules will also facilitate speedier transition and deployment in the band.  

279. “‘Substantial service” is defined in Part 27 of our rules as service which is sound, favorable, and substantially above a level of mediocre service which just might minimally warrant renewal.”
  The Commission has implemented substantial service requirements for other wireless services.
  By adopting a substantial service standard, with safe harbors, for BRS and EBS services we stabilize the regulatory treatment of similar spectrum-based services by creating regulatory parity between these services and other wireless services.
  “While the definition of substantial service is generally consistent among wireless services, the factors that the Commission will consider when determining if a license has met the standard vary among services.”
  As noted in the FNPRM, we believe that within a substantial service framework, refined measures may be adopted to suit any challenges that BRS and EBS licensees face in development and deployment,
 e.g., specific safe harbors for EBS licensees, or whether there should be rural-specific safe harbors within the substantial service framework to encourage rural build out.


280. We disagree with Clearwire that the former Section 21.930 of the Commission’s rules provides a basis for BRS and EBS performance requirements.  The former Mass Media Bureau recognized that there were difficulties in implementing and applying the standard, and those difficulties played a significant role in the decision to postpone the original 2001 deadline for demonstrating substantial service.
  We also agree with the former Mass Media Bureau’s observation that “it would be inequitable to require authorization holders to follow build-out criteria applicable to rules governing wireless cable operations since many of them are now providing high-speed broadband services.”

Safe Harbors


281. WCA, C&W, Pace, DBC, WDBS, Sprint, and SpeedNet support the adoption of substantial service performance requirements and safe harbors as used in Part 27 of the rules for other wireless services.
  BellSouth notes the Commission has established safe harbors for other fixed and mobile wireless services
 and that subsequent to the adoption of the BRS/EBS R&O, extended the application of substantial service to a number of other wireless services.
  BellSouth, among others,
 urges renewal of a license if one of the following safe harbors is met:
· Construction of four permanent links per one million people for licensees providing fixed point-to-point services; 
   

· Coverage of at least 20 percent of the population of the licensed area for licensees providing mobile services or fixed point-to-multipoint services;

· Service to “rural areas” and areas with limited access to telecommunications services:

· Where providing mobile service, coverage of at least 75% of the geographic area of at least 20% of the rural areas within its service area. 

· If providing fixed service, it has constructed at least one end of a permanent link in at least 20% of the rural areas within its licensed area;
 

· Provision of specialized or technologically sophisticated service that does not require a high level of coverage to benefit consumers; 
 

· Service to niche markets or areas outside the areas served by other licensees; 
 and

· Demonstration of other public interest reasons.
  

282. In contrast, Clearwire proposes that the Commission adopt a modified version of the former BTA build-out standard as a safe harbor where licensees are required to construct signals that can provide reliable broadband service and are capable of reaching at least two-thirds of the population in the applicable service area.   Specifically, Clearwire proposes that “[w]ithin five years of the effective date of the BRS/EBS R&O, each authorization holder must construct EBS or BRS stations on each channel group subject to the authorization that will provide signals that are capable of providing reliable broadband service to two-thirds of the population in the geographic service area.”   According to Clearwire, prior satisfaction of existing benchmarks (i.e., the build-out requirements of Section 21.930), should be counted for substantial service only if service continues into the next measurement period.  It asserts that prior deployments that have been discontinued should not be counted as part of the substantial service demonstration at the relevant five-year measurement point as it would condone warehousing of spectrum.


283. Clearwire is opposed to the fixed (four permanent links per one million people)
 and mobile (20 percent of the population of the licensed service area)
 standards supported by other commenters because Clearwire argues that they are too lenient, will not facilitate rapid deployment, and are unjustifiably different from past standards.
  Clearwire also asserts that there is no justification for different standards for fixed and mobile services offered over EBS and BRS spectrum.
  Clearwire suggests that the Commission should consider the following factors in its substantial service analysis: 

· whether the licensee’s operations serve niche markets, rural areas, discrete populations, remote areas and regions with special needs; 

· whether the licensee serves those with limited access to telecommunications services; 

· a demonstration that a significant portion of the population or land area of the licensed area is being served; and 

· whether the licensee offers specialized or technologically sophisticated premium service that does not require a high level of coverage to benefit customers.


284. WCA asserts that Clearwire is incorrect in asserting that a safe harbor based on fixed service links would be inappropriate because BRS and EBS spectrum will not be used to provide backbone support.
 WCA states that while Clearwire may not be contemplating use of BRS and EBS spectrum to interconnect base stations with each other and with a broader network, other system operators have expressed significant interest in the possibility within a variety of WCA forums and elsewhere.
 As such, WCA believes that the application to BRS and EBS of the fixed service safe harbor traditionally applied to other Part 27 flexible use services remains appropriate here.

285. IMLC asserts that the standard adopted must reflect that the industry has been in regulatory stasis since 2001, which has made it impossible for licensees to make effective use of the spectrum and that it will remain so until the transition process is complete.
  IMLC further asserts that the straightforward use of one link for 250,000 pops is problematic since in many cases spectrum will be used as part of a consolidated spectrum mélange of different licensees and different services.
  IMLC therefore suggests four touchstones for renewal expectancy if a licensee has: 
· provided service for 20% of its license term; 

· entered into a spectrum lease with an unaffiliated entity for 20% of its license term;

· provided service to one link per 250,000 pops; 

· at the 10 year mark has constructed facilities providing coverage to 20% of the population of its potential service area.
 

IMLC asserts the above standard must also apply proportionally to licensees who have not held their licenses for the full ten year license term.
   

286. Discussion.  We agree with WCA, Bell South, and the other commenters that it is appropriate to use the type of safe harbors applied to other fixed and mobile services to BRS and EBS.  Our new rules give licensees the flexibility to use these services to provide a wide variety of services.  Consequently, we believe it is vital to establish safe harbors that encompass licensees’ potentially disparate business and service deployment plans. We also believe, however, that it is appropriate to establish safe harbors that are predicated upon an appropriate showing by the licensee that it has made notable progress in deploying service.  We agree with Clearwire that the traditional safe harbors associated with other Part 27 services are too lenient given the particular circumstances of BRS and EBS. The safe harbors we adopt today give licensees offering a variety of services ample opportunity to meet at least one safe harbor while ensuring that these frequencies are used to provide an appropriate level of service.  

287. We believe that distinctive characteristics of this band support setting safe harbors for these services that are more stringent than those proposed by WCA, BellSouth and others.  First, as noted below, licensees have approximately five years from the release of this item to demonstrate substantial service.  Most of the existing licenses in the band were issued at least ten years ago, and proposals to reshape the band have been under discussion within the industry since at least 2002, when the Coalition developed the White Paper.  Accordingly, we believe that licensees and/or their predecessors have had a more than adequate opportunity to develop plans for rapidly instituting service pursuant to our new rules.
  We, therefore believe, that licensees should only be permitted to rely on a safe harbor to meet the substantial service requirement if they can show significant service deployment.  We, therefore, adopt safe harbors that require licensees to make a stronger showing of service deployment than that proposed by WCA, BellSouth and others.

288. In determining the precise level of service to be required in order to meet a safe harbor, we must also ensure that we do not place an undue burden on licensees.  These standards will apply to EBS licenses and small rural operators as well as large carriers.  Furthermore, the past difficulties licensees have faced in this band do place some limit on the amount of service we can expect licensees to provide.   We, therefore, agree with commenters that urge us to establish safe harbors that encompass both fixed and mobile service deployments and recognize efforts to serve specialized or niche markets.
  After full consideration of all the relevant factors, we adopt the following safe harbors:  
· Constructing six permanent links per one million people for licensees providing fixed point-to-point services;

· Providing coverage of at least 30 percent of the population of the licensed area for licensees providing mobile services or fixed point-to-multipoint services;
· Providing specialized or technologically sophisticated service that does not require a high level of coverage to benefit consumers; or

· Providing service to niche markets or areas outside the areas served by other licensees.


289. Additionally, in an effort to provide maximum flexibility for licensees in satisfying the safe harbors, we agree with Sprint and BloostonLaw that a licensee will be deemed to satisfy a safe harbor through lease agreements when such arrangements satisfy the conditions set forth in the Secondary Markets 2nd R&O,
 and the lessee is actually providing the level of service required by a licensee that would be deemed to satisfy one of the safe harbors that we adopt today for BRS/EBS licensees.


290. Finally, in response to WCA’s and Clearwire’s concern that the Commission does not plan to make substantial service determinations on a case by case basis, we explain how we expect the substantial service review process will work.  If a licensee meets a safe harbor established by the Commission, we will deem the licensee to have offered substantial service with that license.  If the licensee does not meet a safe harbor, we will review the showing on a case-by-case basis.  We emphasize that a licensee will not be required to meet a safe harbor if it can otherwise demonstrate substantial service to the public.  As recognized in the Commission’s own precedent, the primary advantage of the substantial service standard is that it is tied to the individual circumstances of each licensee.
  In general, there is broad support for the adoption of a substantial service performance standard that provides for case-by-case showings of substantial service coupled with safe harbors.
  
Additional Safe Harbors for EBS Licensees


291. Background. CTN/NIA and IMWED propose an EBS licensee should be deemed to be providing substantial service if it satisfies either of the following two tests during the immediately preceding license period: 
· Safe Harbor No. 1:  An EBS licensee should be deemed to be providing substantial service with respect to all channels held by the licensee if:
· it is using its spectrum (or spectrum to which the licensee’s educational services are shifted) to provide educational services within the licensee’s GSA; 
· the services provided by the licensee are actually being used to serve the educational mission of one or more accredited public or private schools, colleges or universities providing formal educational and cultural development to enrolled students; and 

· the level of service provided by the licensee meets or exceeds the minimum usage requirements specified in the Commission’s rules; 
 or
· Safe Harbor No. 2:  In situations where an EBS licensee leases its spectrum for commercial services and is otherwise in compliance with the Commission’s rules (including the EBS programming requirements in Section 27.1203), the licensee should be deemed to be providing substantial service with respect to all channels held by the licensee (even if certain channels are not leased and/or certain channels are not actually used by the commercial system at the time of renewal) if the Commission finds that the wireless system operated by the commercial lessee is providing substantial service pursuant to the criteria applicable to commercial service providers.

In general, BellSouth supports the additional flexibility above for EBS as does WCA, EBS Parties,
 and IIT.
   

292. Discussion.  We agree with the commenters and believe that EBS licensees should be given additional flexibility to satisfy the substantial service standard.  With respect to the first safe harbor proposed by CTN and NIA, we believe that this safe harbor properly takes into account the special circumstances EBS licensees and provides EBS licensees with flexibility while ensuring that they are providing educational services.  With respect to the second safe harbor proposed by CTN and NIA, we have established above that both EBS and BRS licensees have the flexibility to meet the substantial service standard through leasing.
  In light of this, we agree that EBS licensees can meet the substantial service standard through leasing but we decline to adopt CTN’s and NIA’s second safe harbor proposal that a lease agreement can be used to meet a safe harbor standard on a system-wide basis regardless of the number of channels leased or in use.  As discussed in greater detail below, we apply the safe harbors to both BRS and EBS licensees on a license-by-license basis.
  

Service to Rural Areas


293. Background.  With respect to safe harbors for rural areas, Grand Wireless believes it would be reasonable for the Commission to adopt rural definitions already established by the Rural Utilities Service (RUS).
   C&W, Pace, and WCA believe the new safe harbors set forth in the Rural NPRM should also be used.
  Choice urges the Commission to extend the rural safe harbors to remote and underserved areas, such as the Virgin Islands.
  Gila River Telecommunications Inc (GRTI) proposes reversing the rural safe harbors and believes substantial service standards should be service of 50%, as compared to 75%, of the geographic area of at least 20% of the rural counties within its licensed area.
  GRTI argues that buildout of the proposed 75% recommendation would create financial hardships, and the 50% threshold is more representative of those entities and tribal inhabitants of such areas who can likely pay for wireless broadband or advanced wireless services.
  BellSouth does not object to adoption of this standard for "rural areas" or for tribal lands such as those GRTI serves. BellSouth, however, further explains that because the Commission now has a definition of "rural area," it does not make sense to use the more restrictive definition used by the RUS, as suggested by Grand Wireless.
  Nextel sees no reason for the Commission to adjust its standard Part 27 safe harbors and thus argues the Commission should not adopt GRTI’s proposal.
 


294. Discussion.  We agree with BellSouth and adopt the definition of “rural area” used in the Rural Order for BRS/EBS.  The Commission in the Rural Order established a baseline definition of “rural area” as those counties (or equivalent) with a population density of 100 persons per square mile or less, based upon the most recently available Census data.
  We conclude that this standard is appropriate for these services.  For the reasons mentioned above with respect to general safe harbors, we believe it is appropriate to impose more stringent requirements than those proposed by WCA, BellSouth and others on BRS and EBS licensees that seek to take advantage of a safe harbor.  We therefore adopt modified versions of the safe harbors adopted by the Commission in the Rural Order.
  Specifically, we adopt the following safe harbors:

· Providing service to “rural areas” (a county (or equivalent) with a population density of 100 persons per square mile or less, based upon the most recently available Census data) and areas with limited access to telecommunications services:

· For mobile service, where coverage is provided to at least 75% of the geographic area of at least 30% of the rural areas within its service area; or

· For fixed service, where the BRS or EBS licensee has constructed at least one end of a permanent link in at least 30% of the rural areas within its licensed area.  
Demonstration of Substantial Service – Per License vs. Per Channel Group v. System wide


295. Background.  BellSouth, Sprint, Nextel, WCA, DBC, among others, all are in favor of a finding of substantial service where any licensee on the system provided substantial service.
  According to BellSouth, this would acknowledge that:
· "operators are likely to utilize BRS and EBS channels from various sources within a given market;”

· “[m]easuring substantial service on a per call sign or per channel basis may also result in a finding that a licensee has not diligently deployed service when, in fact, a large number of consumers in a given geographic area have access to the service the licensee offers.”

· Some licensed spectrum may be used as "guardband to shield other BRS and EBS licensees on the system from interference.”
 

· An operator may not have a "current use" for all channels and may desire to set aside spectrum for future growth.

BellSouth asserts that these examples are illustrative of why the Commission should review substantial service on a market-wide basis rather than simply looking at the services provided by a single licensee.
 Clearwire, on the other hand, argues that the substantial service standard should be applied on a per channel group basis, as opposed to system wide.
  

296. WCA, among others, asserts that Clearwire’s proposal that the Commission require substantial service to be evaluated on a channel group-by-channel group basis is flawed.
  WCA, Sprint, Nextel, among others, proposed in response to the FNPRM that the Commission establish a safe harbor that would deem any call sign to have provided substantial service if the licensee demonstrates that its spectrum is licensed to or leased by the operator of a multichannel system comprising spectrum licensed under multiple call signs and the multichannel system, taken as a whole, satisfies the substantial service test or any safe harbor related thereto.
  Sprint states that “in putting their systems together, operators are likely to utilize BRS and EBS channels from various sources within a given market, and may be required in some circumstances to utilize some of this licensed spectrum as guard bands or as reserve to meet future expansion. Assessing performance compliance upon the individual channels that make up the system, thus, may not tell the story of whether the channel is being utilized to provide service.”
  WCA further points out that the Commission has recognized that where spectrum lays unused, there is a significant opportunity cost imposed on the licensee.
  WCA argues the Commission should focus on the overall service that a system is providing, continue its long-standing view that “market forces, not government regulation, will ensure the provision of services to the public” and retain licensee flexibility rather than force licensees to respond to an artificial channel usage requirement.


297. Discussion.  We conclude that substantial service should be individually demonstrated for each license.  We believe that requiring demonstration of substantial service on a per license basis best prevents spectrum warehousing and will help to ensure actual deployment of wireless facilities and broader provision of wireless services.
  A licensee that holds several licenses will have to demonstrate substantial service for each license.  To the extent that each license is an essential part of a system that is providing service, each licensee should be able to make a substantial service showing.  In particular, we disagree with those commenters who believe that licensees should indefinitely be able to hold spectrum in reserve for possible future use.  The public interest in ensuring that this spectrum is placed in use outweighs a licensee’s private interest in reserving spectrum for possible future use.


298. While Clearwire proposes that licensees demonstrate substantial service on a per channel group basis, we believe it is more appropriate to require demonstration of substantial service on a per license basis.  BRS BTA authorization holders will often be unable to operate on some of their channel groups because of the requirement that they protect incumbent licensees.  Moreover, separating out specific channel groups from a BTA authorization and awarding those channel groups to another licensee could hinder development of the band and make it more difficult for the various licensees to use the spectrum.  Accordingly, in determining whether a licensee has demonstrated substantial service, we believe it is appropriate to consider the licensee’s overall efforts with respect to the license as a whole.  
Deadline for Demonstrating Substantial Service 


299. Background.  BellSouth, WCA, Nextel, Sprint, CTN/NIA, DBC, IIT, among others, propose that where a licensee’s term would expire in 5 years following completion of transition, the Commission should allow a permittee or licensee to obtain a renewal of its license conditioned upon demonstrating substantial service within five years following the post-transition notification date.
  BellSouth argues this will prevent a licensee from needlessly building stations to meet construction deadlines that are irrelevant to post-transition service.
  With respect to EBS licensees, CTN/NIA and IMWED request that the Commission not penalize EBS licensees at renewal for failing to meet substantial service performance requirements during the transition process.
  Specifically, they state in situations where an EBS license expires before a market has been transitioned for at least five years, and the licensee is unable to demonstrate substantial service at renewal, the licensee should be granted automatic renewal conditioned upon a demonstration of substantial service no later than five years after the filing of a post-transition notification in the licensee’s market pursuant to the Commission’s rules.


300. Clearwire proposes that licensees should be required to demonstrate substantial service for the first time on the five-year anniversary of the effective date of the new rules, January 10, 2010 (as compared to 5 years after transition) regardless of when they are transitioned to the new band plan or when their licenses are up for renewal.
  Clearwire also asks that the Commission not give credit for prior, discontinued service.
  WCA, accompanied by the majority of commenters, notes that Clearwire is the only party suggesting that licensees have less time to establish substantial service, advocating that all licensees be required to demonstrate substantial service by January 10, 2010.
  Nextel further points to the fact that Clearwire’s hard date of January 10, 2010,
 would offer BRS/EBS licensees whose transition period ends at the last possible date –October 2009- only three months after that period to establish the requisite level of broadband service.
  WDBS and other commenters who oppose Clearwire’s proposal noted that “different markets will require different build-out strategies and timeframes and such [stringent] requirements [as proposed by Clearwire] would merely hinder business planning.”
  CTN/NIA argue that Clearwire’s proposal offers the false prospect that canceling licenses after five years and auctioning them to other potential licensees will somehow result in earlier service to the public, when in reality this would cause substantial build-out delays.


301. HITN believes a special safe harbor should be created for licensees whose renewal comes due following the effective date of the new rules but prior to January 2015.
  This concern stems from the various difficulties HITN believes EBS licensees could experience due to the transition process.
  Pursuant to HITN’s proposal, such EBS licensees would automatically be granted a short renewal for those facilities until January 2015, which would provide a five year service period from 2010 that would be sufficient to amass the needed service history for renewal evaluation in 2015.
  Nextel and BellSouth note that in instances where transition occurs sooner, a licensee may have seven years or more to provide substantial service, which is unnecessarily long.
  BellSouth, therefore asserts that its proposal to grant licensees five years from the end of the transition to provide substantial service is more responsive to the timing of the actual transition in a market, thereby giving each licensee the same post-transition compliance period.


302. DBC asks the Commission to require a licensee to forfeit its MBS channel if that channel is not place[d] in operation" by January 10, 2010, five years after the effective date of the rules adopted in the BRS/EBS R&O.
 BellSouth argues that because the BRS authorization will include both LBS/UBS channels and an MBS channel, it does not make sense to have a different substantial service deadline for each.
 Additionally, according to Bellsouth, some transitions may require installation of digital equipment for MBS channels, which can take a significant time to install and make ready for service.
  

303. Discussion.  After reviewing the various proposals above for the deadline to meet substantial service requirements, we conclude that licensees must satisfy the substantial service standard by May 1, 2011, which is the date that BRS site-based incumbent renewal applications are due.  We believe that providing licensees with a period of five years from completion of transition (which could be as late as 2015) to comply with the substantial service standard is inconsistent with our goal of facilitating the rapid deployment of service in this band.  No party has offered any convincing rationale as to why a licensee would need five years after the transition takes place in a market to provide substantial service.  WCA’s argument that deployment of new services will be postponed if BRS and EBS licensees have to focus their resources on preserving legacy services because of the January 10, 2010 deadline is unsupported speculation.
  We note that once the transition takes place, many licensees will have already abandoned the legacy services they had previously provided.


304. On the other hand, as Nextel points out, the January 2010 deadline advocated by Clearwire could give licensees as little as three months after the transition to demonstrate substantial service.  In certain situations, that could leave licensees with insufficient time to effectuate the transition and commence providing service.  We believe that a May 1, 2011 deadline for demonstrating substantial service strikes the appropriate balance between ensuring that the band is promptly placed in use and giving licensees a fair opportunity to transition their facilities.  This deadline will give licensees over five years after the establishment of final transition rules and almost nine years since the Coalition Proposal first proposed reorganization of the band.  To the extent that licensees are concerned about their ability to meet that deadline, we strongly encourage licensees to begin their transition and business planning now in order to meet that deadline.  The May 1, 2011 date will also allow site-based BRS licensees to file their substantial service showing with their renewal applications.  Finally, we agree with Nextel that it would be inappropriate to establish different deadlines for the MBS channels and reject DBC’s proposal to establish a different deadline for the MBS channels.
Credit for Discontinued Service


305. Background.  BellSouth notes that Clearwire is the only party to take the position that a licensee should not receive any benefit from prior service unless it complied with former Section 21.930, continued providing "valuable” service, and met the “substantial service” requirement five years after the effective date of the new rules.  Under this proposal, any licensee that took advantage of the Commission's decision to discontinue service as part of the transition would face that precise consequence the Commission said it would not impose - loss of its license.  BellSouth argues that in effect Clearwire is asking the Commission to reconsider its decision to permit licensees to discontinue their obsolete service.
  WCA, along with virtually every other commenter, takes the position that the record developed in response to the NPRM and the FNPRM supports adoption of the proposal by WCA that with respect to the first application for renewal submitted after the effective date of the rules adopted in response to the BRS/EBS R&O, the Commission should make a finding of substantial service where the licensee demonstrates that it met a safe harbor at any time during the license term, as opposed to just at renewal time.
  With respect to EBS licensees, IMWED argues that EBS licensees that delivered educational video service were doing what the Commission’s rules specified they do and the fact that the 2.5 GHz band has evolved toward wireless broadband does not devalue the years of prior educational service performed by these licensees.  As such, according to IMWED, neither should EBS licensees be dissuaded from swapping MBS channels for UBS or LBS channels because that would mean that their video service would be considered discontinued and thus meaningless in qualifying for a safe harbor.


306. WCA argues that the Commission’s goals in this proceeding will be compromised if the next BRS/EBS renewals are based only on a substantial service “snapshot” taken when those renewal applications are filed – licensees will be reluctant to discontinue legacy services and start the process of inaugurating advanced wireless services for concern that they will be unable to demonstrate substantial service at renewal.
  WCA asserts that Clearwire fails to acknowledge the record developed in response to the NPRM in support of affording such credit.
  WCA points to the comments of EarthLink as an example, in which EarthLink takes the position that “a substantial service test that encourages licensees to continue their obsolete video services until after current licenses are renewed ultimately serves neither EarthLink’s interest nor the public interest. [EarthLink asserted] [t]he better approach is that suggested by the Coalition – afford a renewal expectancy to any licensee that has provided substantial service during its license term, and thereby encourage licensees to immediately commence the transition to broadband regardless of whether they will be sufficiently along in the transition process to qualify for license renewal under the traditional substantial service test.”
  WCA takes the position that if the Commission adopts a restrictive substantial service requirement to promote rapid deployment, the unintended consequence may well delay the deployment of new low power, highly-cellularized services until after the substantial service evaluation has been made.


307. Discussion.  We agree with the majority of the commenters that prior service, even if discontinued, should be a factor that we take into account when making a determination as to whether substantial service has been met.  We have considered prior, discontinued use in other services.
  We, however, decline to adopt a rule stating that a licensee will have deemed to have provided substantial service if it met a safe harbor at any point during the license term.  The most significant consideration in a substantial service evaluation is the licensee’s current service.  If the current operations are sufficient to support a finding of substantial service, no further evaluation is needed.  If the current service does not support a finding of substantial service, we will look at the licensee’s overall record during the prior license term.
Provisioning of Service to Customers and Students


308. Importantly, we note that in order for a BRS/EBS licensee or lessee to provide substantial service, it must be providing service to customers or students.  We therefore conclude that the transmission of test signals and/or color bars by a BRS/EBS licensee or lessee that has no customers or students does not constitute substantial service.
  


309. As far back as 1987, the Commission released the Part 21 Report and Order revising then Part 21 of the Commission’s rules, which governed the construction, licensing, and operation of common carrier domestic fixed radio facilities, including the former MDS, which through this proceeding has become the present day BRS.
  In the Part 21 Report and Order, the Commission expressly changed Commission policy regarding unused licenses in the domestic public fixed radio services.  Before the Part 21 Report and Order was released, the Commission did not require licensees to submit an unused license for cancellation.
  In changing this policy, the Commission stated that “[t]he comments have failed to convince us that requiring a licensee to submit an unused license for cancellation is, in and of itself, unreasonable.”
  The Commission further explained that while it did not desire to discourage risk taking in the development of new technologies, it had, at the same time an obligation to ensure that spectrum is used efficiently.
  Consequently, the Commission added Section 21.303(d) to Part 21.
 


310. The plain language of the rule prohibited an MDS station from being non-operational for more than twelve consecutive months.
  The Commission in San Diego MDS stated “it was clearly unreasonable . . . to believe that the periodic broadcasting of signals that nobody received constituted ‘service’ within the meaning of the rule.  Such an interpretation is unreasonable; in order to provide a service a provider would, at a minimum, need a customer or other person to serve.”
  Furthermore, the Commission noted that the underlying purpose of ensuring that spectrum is used efficiently and effectively, to prevent spectrum warehousing, would be frustrated if a MDS licensee’s transmission of test signals or color bars constituted authorized service.
  This same rationale applies today to BRS and EBS spectrum.  Consequently, we affirm that the transmission of test signals and/or color bars by a BRS/EBS licensee or lessee does not constitute substantial service.
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