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Memorandum and Opinion
Tax-Exempt Issues Concerning Excess Capacity Airtime Leases

of Educational Broadcast Licenses

You have requested our opinion as to whether income from the lease of federally licensed educational broadcast spectrum by a tax exempt organization to a commercial wireless operator would be treated as "unrelated business income" and therefore subject to taxation. The Federal Communications Commission ("FCC") has adopted regulations to establish the Educational Broadband Service ("EBS"). FCC Rules allow EBS licensees to lease a portion of their broadcast spectrum to wireless Internet service providers, in exchange for the payment of monetary compensation, as well as in kind consideration, namely free reception equipment and wireless broadband access services. 

You have provided us with the facts set forth below that we understand to be true and upon which we are relying in offering this letter. If we are incorrect in our understanding of any of these facts, please advise us immediately. In this opinion, your tax-exempt nonprofit organization, the EBS Licensee in question, is referred to as the "Taxpayer."

I.
FACTS

1.1 Taxpayer is a nonprofit corporation formed on [date] under the laws of the state of Virginia. Under the terms of its Articles and By-laws, Taxpayer is intended to operate exclusively for the promotion of nonprofit charitable and education purposes within the meaning of Section 501(c)(3) of the Internal Revenue Code ("Code") and Chapter 10 of Title 13.1 of the Code of Virginia, the Virginia Nonstock Corporation Act.

1.2 The affairs of Taxpayer are managed by its Board of Directors, consisting of at least three (3) directors and up to twenty-five (25) directors. Directors are elected by the Board of Directors and serve without compensation for their services; provided, however, that directors are reimbursed for any monies advanced on behalf of Taxpayer. 

1.3 Taxpayer received its recognition of exemption letter from the Internal Revenue Service ("IRS") on [date]. 

1.4 Initially classified as a publicly supported organization pursuant to Code Section 509(a)(1), Taxpayer's advance ruling period ended on [date]. Taxpayer is listed in the most recent Blue Book (IRS Publication 78) as a public charity.

1.5 Taxpayer's By-laws provide for up to four (4) officers: president, vice-president, secretary and treasurer. The same individual may serve as both secretary and treasurer. The officers are to receive salaries established by the Board of Directors and historically, these salaries have been comparable to salaries paid to officers of public charities with similar amounts of net assets.

1.6 Sometime after its formation, Taxpayer acquired various licenses to Educational Broadband Service ("EBS") channels from the Federal Communications Commission ("FCC"). Among these various licenses were channel groups in the [city, state] area (channels D1, D2, D3, and D4 under call sign WWW000), [city, state] area (channels G1, G2, G3, and G4 under call sign WWW000), [city, state]  area (channels C1, C2, C3, and C4 under call sign WWW000), [city, state] area (channels C1, C2, C3, and C4 under call sign WWW000), [city, state] area (channels D1, D2, D3, and D4 under call sign WWW000) (the "Licenses").

1.7 Renamed EBS in 2005, these channels were originally referred to as the Instructional Television Fixed Service ("ITFS") channels. Established by the FCC in 1963, this 2500 to 2690 MHz microwave range of the electromagnetic spectrum was intended to be used for transmission of instructional material (video programming) to accredited public and private schools, colleges, and universities for the formal education of students. 

1.8 Historically, this area of the electromagnetic spectrum has been underutilized. In 1983, in an effort to encourage more intensive use of the broadcast spectrum reserved for education use and to help ITFS licensees generate revenue needed to provide instructional services, the FCC began to relax use restrictions on ITFS licensees to permit leases of up to 75% of the “excess” (unused) capacity 
 on their channels to commercial wireless operators.

1.9 However, the widespread use of ITFS appears to have never panned out, possibly because satellite subscription television was preferred by consumers over wireless cable. As a consequence, many of the wireless operators who leased ITFS spectrum became insolvent and could not construct and operate their planned services. These defunct businesses were eventually acquired by major telecommunications companies, such as Operator, Bell South, and Clearwire.

1.10 Thereafter, the FCC continued to increase the technical flexibility afforded to ITFS licensees by allowing them, for example, to channel load all of their ITFS programming on to one of its four channels and lease the remaining three channels on a twenty-four-hour basis to a wireless cable television operator. Between 1996 and 2001, the FCC (i) permitted ITFS licensees to employ digital technologies, (ii) expanded the existing allocation for one-way video service to allow ITFS licensees to construct digital two-way systems capable of providing high-speed, high-capacity broadband service, including Internet access service via cellularized communication networks, and (iii) finally added a mobile allocation to this band of the spectrum to make it potentially available for advanced mobile wireless services, such as mobile WiMAX broadband wireless Internet access.

1.11 In the fall of 2002, a coalition including the Wireless Communications Association International, the National ITFS Association, and the Catholic Television Network asked the FCC to fundamentally change the ITFS structure.  The FCC responded by restructuring the 2500-2690 MHz band into three separate portions (lower, middle and upper bands) and in so doing, provided incentives for the development of low-power cellularized broadband use, while preserving the capability for high power operations in the middle band. However, the restructuring meant that incumbent licensees, such as Taxpayer, generally would be required to move their existing frequencies to a new band plan that replaced the interleaved channels of ITFS through a process called "Transition" under the FCC's regulations.

1.12 In order to facilitate the Transition, the FCC adopted a market-oriented, transition mechanism in 2004 that enabled incumbent licensees to develop regional plans for moving to new spectrum assignments in the restructured band plan. As described by the National ITFS Association ("NIA"), an association representing those educational institutions and nonprofit organizations which hold EBS licenses
, the Transition process involves the following:

Under the new rules, the Transition for any given area (a Basic Trading Area, or BTA)
 will be planned, initiated and coordinated by a “proponent” who will also be responsible, at its cost, to relocate EBS video operations to the MBS [Middle Band Spectrum] and to replace all down converters at EBS receive sites.  It is likely that proponents will be commercial wireless broadband operators. [emphasis added]

* * * * *

. . . [T]he process starts when a prospective proponent sends a Pre-transition Data Request (PTDR) to licensees within the BTA to be transitioned.  Proponents will use contact information for licensees contained in the FCC’s Universal Licensing System (ULS).  Licensees are required to respond to PTDR(s) within 45 days of receipt.  In the event that a licensee fails to respond, the FCC may access penalties on a case-by-case basis, such as requiring the non-responsive EBS licensee to forfeit its right to object to the eventual Transition Plan, if the delay has caused harm to the proponent or delayed the transition. . . . The FCC urges the use of a standard format and electronic communications in responding to PTDR(s), and both major operators, Operator and Clearwire, developed standardized formats and web-based tools to facilitate responses.


Following the collection of information in response to PTDR(s), prospective proponents will decide whether they do in fact want to transition particular markets, and if so, they will send a Transition Notice to licensees providing information on the proponent, other licensees involved in that BTA transition, and certifying that it has funds available to complete the transition process.  The Proponent also files an Initiation Plan with FCC providing details on the Proponent, the licensees to be transitioned, certain engineering information, and the timing of the process.


The filing of the Initiation Plan initiates a 90 day Transition Planning Period during which the parties work out the details of the transition.  Within 60 days after the start of the Transition Planning Period, the proponent is to send its Transition Plan to licensees.


The Transition Plan will list, among other things, the licenses to be transitioned, the specific channels each licensee will receive, the specific receive sites to get new down converters, the technical configuration of the MBS transmission facilities that will carry video services going forward, the number of programming tracks each licensee will be enabled to transmit on these facilities, and timing of the process.  The Transition Plan must also provide for an escrow or other financial mechanism to ensure that the transition will be completed.


Within 20 days after the Transition Plan is sent (or, more precisely, no later than 10 days prior to the end of the Transition Planning Period), EBS licensees may submit counterproposals if they believe the Transition Plan is not reasonable.  The proponent may accept a counterproposal, modify the Transition Plan and proceed with the transition, or invoke dispute resolution and then either proceed with the transition subject to the results or hold up until the dispute is resolved.

* * * * *


Following the Transition Planning Period, proponents have 18 months to complete the transition.  As part of that process, the proponent will have to convert video operations to the new MBS channel(s) assigned to the licensee and provide new down converters for its receive sites.  Old band plan operations will ultimately be terminated and operations under the new band plan begun (the FCC permits a Proponent to have an EBS station’s transmissions interrupted for up to 7 days during this time).


At the conclusion of the transition, the Proponent and affected licensees will file a “Post-Transition Notification” with the FCC, which will then issue each licensee a new license that reflects its final post-transition channels.

1.13 It was anticipated that the Transition would begin sometime after April 2006 and the entire process would be complete by late fall 2010.

1.14 Finally, and perhaps most important, the FCC's 2004 order permitted holders of EBS channels to lease up to 95 percent of their excess capacity for advanced wireless services, such as wireless broadband access to the Internet.

1.15 On April 21, 2000, Taxpayer entered into a separate "ITFS Excess Capacity Lease Agreement" with [company name] (“Operator”), for its ITFS licenses in several markets, including [list of markets]. These leases contain a provision to compensate the Taxpayer for the use of its spectrum through a revenue sharing arrangement, wherein ___% of the net monthly receipts were to be paid as a royalty to the Taxpayer upon launch of the wireless broadband service replaced a payment schedule of fixed monthly royalty payments that increased in 5 year increments.

II.
ISSUE
Whether the initial [amount] payment and monthly royalties received by Taxpayer from Operator in exchange for use of the Licenses constitute unrelated business income under Internal Revenue Code Section 513.

III. 
EXECUTIVE SUMMARY

Respecting the issue of whether the lease of Taxpayer's Licenses constitutes unrelated business income under Internal Revenue Code ("Code") Section 513, we believe that it is more likely than not that these receipts are excluded from the definition of unrelated business income as being similar in nature to passive rents and royalties. Therefore, receipt of any payments under the De Facto Lease agreements should not give rise to taxable unrelated business income.

Overall, because of the broad, subjective and vague nature of the tax laws that apply to situations like that at issue, it is virtually impossible to be assured of no risk. As discussed below, rulings from various governmental agencies (federal and state) might be pursued which, if favorable responses were received, would eliminate risk. Nevertheless, requesting such rulings may be impractical, as there is currently a backlog with the Internal Revenue Service ("IRS") for such rulings. 

IV.
RELEVANT LEGAL AUTHORITY
With the above as background, please consider the primary legal authority that may affect the transactions at issue, as set forth below. 

Federal Tax Law Regarding Tax on Unrelated Business Income. As their name implies, entities meeting the requirements of Code Section 501(c)(3) generally are exempt from federal income tax. However, there is a tax imposed on the "unrelated" income generated by tax-exempt organizations. 

Income is considered to be "unrelated" if all of the following conditions are met: (1) the activity is conducted as a trade or business; (2) the activity is regularly carried out, and (3) the activity is not substantially related to the exempt mission of the entity. 

The income being generated is from a trade or business. In general, the term "trade or business" would include any activity carried on for the production of income from selling goods or performing services. Activities do not lose their identity as a trade or business merely because they are carried on within a larger group of similar activities or within a larger complex of other endeavors which may, or may not, be related to the exempt purposes of the organization.

Thus, for example, the regular sale of pharmaceutical supplies to the general public by a hospital pharmacy does not lose its identity as a trade or business, even though the pharmacy also furnishes supplies to the hospital and patients of the hospital in accordance with its exempt purpose. Similarly, soliciting, selling, and publishing commercial advertising is a trade or business, even though the advertising is published in an exempt organization's periodical that contains editorial matter related to the organization's exempt purpose.

Based on the facts provided to us, we conclude that the passive royalty income generated from the lease of the Taxpayer's Licenses, which is authorized by FCC regulations governing the broadcast spectrum allocated for educational use, will not be considered to be generated from a “trade” or “business,” as those terms of art are defined by the Internal Revenue Service (“IRS”).

The activity is conducted on a regular basis.  Specific business activities of an exempt organization will ordinarily be deemed to be regularly carried on if they manifest a frequency and continuity, and are pursued in a manner, generally similar to comparable commercial activities of nonexempt organizations.

For example, a hospital auxiliary's operation of a sandwich stand for two weeks at a state fair would not be the regular conduct of a trade or business. The stand would not compete with similar facilities that a nonexempt organization would ordinarily operate year-round. However, operating a commercial parking lot every Saturday, year-round, would be the regular conduct of a trade or business.

The Taxpayer has an established history of leasing up to 95% of its spectrum to entities such as Operator. These leases of EBS spectrum to commercial operators are subject to FCC minimum educational use requirements, options to recapture leased spectrum, and equipment purchase rights at lease termination. These requirements and restrictions, along with the fact that the licenses can only be held by educational institutions, government entities or nonprofit organizations, lessens the value of the spectrum to commercial operators. Moreover, the value of the in-kind consideration (free reception equipment and wireless broadband access services) received under leases by the EBS licensee for the use of its spectrum are often of more value than the monetary compensation it receives. Such in-kind services and equipment are directly related to the accomplishment of the Taxpayer’s exempt purpose. 

The activity is not substantially related to the purposes for which exemption was granted. To determine if a business activity is substantially related requires examining the relationship between the activities that generate income and the accomplishment of the organization's exempt purpose. A trade or business is related to exempt purposes, in the statutory sense, only when the conduct of the business activities has a causal relationship to achieving exempt purposes (other than through the production of income).  The causal relationship must be "substantial."  The activities that generate the income must contribute importantly to accomplishing the organization's exempt purposes to be substantially related.

We understand that the Taxpayer's exempt purpose is the provision of instructional services to students enrolled for academic credit in educational institutions. While the income derived from the leasing of its excess spectrum is instrumental in allowing the Taxpayer to achieve those purposes, it is only related to the exempt purpose by reason of the production of income. That is, the licensing of excess spectrum, by itself without the income derived therefrom, is not causally connected to the Taxpayer's achievement of its exempt purposes.
 The FCC regulations were specifically implemented to provide a regulatory stimulus to remedy the underutilization of educational broadcast spectrum through public-private partnerships of educational institutions or nonprofit organizations and wireless operators. Even so, there is no mandate under the FCC regulations for EBS licensees to lease their spectrum to commercial wireless operators. Indeed, EBS operations can be and some are self-funded. While the FCC regulations for the “Educational Broadband Service” contemplate the exchange of spectrum for services dedicated to instructional uses, those types of relationships and exchanges are permissive in nature. 

EBS licensees whose licensed spectrum is leased to wireless operators for commercial digital services are required to retain at least 5% of their channel capacity to provide service to educational institutions or government institutions providing formal educational instruction to students for academic credit (47 CFR 1203).
 Under FCC Rules, leases of EBS spectrum must give the licensee the right to “recapture” its leased spectrum on one months notice to the wireless operator and the wireless operator must give the EBS licensee the right to purchase transmission equipment upon termination of the lease to independently continue providing instructional services to its receive sites.
Exceptions to the Definition of Unrelated Business Income.  Even where all three unrelated business income tests described above have been met, there are a number of instances in which an activity is exempt from the definition of unrelated business, or the income therefrom is excluded from the computation of unrelated business income. While a complete discussion is beyond the scope of this memorandum, there are two exclusions that are relevant.

First, rents from real property generally are excluded from unrelated business taxable income. Similarly, rents from personal property leased with real property will be excluded if the rents attributable to the personal property are an incidental amount of the total rents under the lease determined when the personal property is placed in service.  Rents attributable to personal property are treated as an incidental amount if they are 10% or less of the total rents.

Notwithstanding this, rents are not excluded from the computation of unrelated business income where the determination of the amount of the rent depends in whole or in part on the income or profits derived by any person from the property leased. However, the rentals may be excluded if they are based on a fixed percentage of receipts or sales.

In the instant case, the De Facto Leases call for the long-term lease of the Taxpayer's excess spectrum to Operator in exchange for payment of a lump sum payment and a monthly fee, and in-kind compensation consisting of free reception equipment and advanced wireless services to the EBS licensee’s designated receive sites providing formal education to students.
 Taxpayer's spectrum is not real property; it is intangible personal property. As such, if the payments from Operator were "rent" for the use of real property, they would not be excluded from the computation of unrelated business income. In other words, the Taxpayer would owe a tax on the amount it receives from Operator. However, irrespective of any label placed on the agreement by the parties, we believe the De Facto Leases are agreements by which Operator is permitted to use the Taxpayer's intangible property in exchange for a royalty payment. 

Royalties, including overriding royalties, whether the royalties are measured by production or by gross or taxable income from the property, and all deductions directly connected with the income, are excluded in computing unrelated business income. "Royalties" are one of the "modifications" made, under Code Section 512(b) to an organization's gross income in computing unrelated business income Whether a particular item of income falls within any of the statutory modifications is determined by all the facts and circumstances of each case. It is important to note that neither the Code nor the Treasury Regulations promulgated thereunder formally define the term "royalty" for purposes of unrelated business income.
In Sierra Club Inc v. Comm'r., 86 F3d 1526 (9th Cir. 1996), the court defined "royalties" for purposes of Code Section 512(b)(2) as payment for the right to use intangible property. The court further held that a royalty is, by definition, "passive" and, thus, cannot include compensation for services rendered by the owner of the property.
In Revenue Ruling 81-178, 1981-2 C.B. 135, the IRS held that a royalty is generally defined as a payment for a licensee's valuable right to use the property of another without requiring any significant action on the part of the party offering the use of the right. The revenue ruling then lists items such as trademarks, trade names, service marks, and members' names, photos, and facsimile signatures the payments for the use of which would constitute royalties. Finally, the revenue ruling explains that when more than the use of a valuable right is involved (e.g., when services are included), it no longer meets the commonly accepted definition of a royalty.
Thus, it appears that the issue in determining whether royalty payments received by a tax-exempt organization are exempt from tax under Code Section 512(b)(2) is whether the organization did little work for the money it received so that the payment retained its character as nontaxable royalties or whether the organization did so much work that the payment is taxable as unrelated business income.

Income received by an exempt organization where the organization is an active participant isn't royalty income because it isn't passive income. Fraternal Order of Police, Illinois State Troopers, Lodge No. 41, 87 TC 747 (1986), aff'd 833 F2d 717 (7th Cir. 1987); National Collegiate Athletic Assn, 92 TC 456 (1989), rev'd on other issue, 914 F2d 1417 (10th Cir. 1990).  For example, dividends received by a trade association from an insurance company for its endorsement of the insurance program for the water well industry wasn't a royalty payment, but rather compensation for services rendered. The association's role was active and it performed various services for the insurance company in return for a refund from the experience dividends. National Water Well Assn Inc, 92 TC 75 (1989).

In Arkansas State Police Association Inc v. Comm'r., 282 F3d 556 (8th Cir. 2002), aff'g TC Memo 2001-38, payments received by a police fraternal organization for advertisements in the organization's official magazine were not royalties because the organization participated in, and maintained control over, significant aspects of the magazine's publication. The organization had authority over the magazine's content and received and reviewed the articles, photographs, letters and publicity for each edition of the magazine. Because the organization's participation in the publication of its magazine was not passive or de minimis, the payments did not qualify as royalties but were received for personal services. The fact that the parties labeled their agreement a “Royalties and Licensing Agreement” was of no consequence because the agreement was in reality an agency relationship. By publishing the organization's magazine, the publisher acted on the organization's behalf to promote the organization and did not pay for the use of the organization's name to promote a separate product of the publisher.

In IRS Letter Ruling 9816027, the IRS initially ruled that royalty payments received by a state chartered university for the sublicense of excess television microwave channel broadcast capacity [EBS spectrum], and the sublicense of excess radio frequency capacity, constituted royalties excluded from unrelated business income.

In the immediate case, the Taxpayer has transferred to Operator the right to use its intangible property (i.e., its excess spectrum). It has done so in a manner in which it is not required to perform any services at all for the spectrum lessee, Operator. There does not appear to be any fact that would require recharacterization of the payments to be made under the De Facto Leases monthly payment as anything other than "royalties" (as defined by the Ninth Circuit and the IRS). Finally, the IRS has previously ruled that similar "excess spectrum sublicenses" (such as the instant “De Facto Transfer” Leases) are excluded from unrelated business income as royalties. 

Federal Tax Restrictions Regarding Exempt Organizations.  Since the Taxpayer is exempt from federal taxation under the Code, it must comply with federal tax laws and IRS rules and guidelines regarding exempt organizations.  In general, these laws exempt charities from the payment of federal income taxes in exchange for the organization and operation of such charities in furtherance of charitable purposes. A general discussion of authorities follows.

V.
CONCLUSION
The De Facto Leases are agreements by which Operator is permitted to use the Taxpayer's intangible property in exchange for payment of royalties. As we have explained, the revenues from the airtime leases are similar in character to passive rents and royalties. There does not appear to be any fact that would require recharacterization of the payments to be made under the De Facto Leases monthly payment as anything other than "royalties" (as defined by the Ninth Circuit and the IRS). Finally, the IRS has previously ruled that similar "excess spectrum sublicenses" (such as the instant "De Facto Transfer" Leases) are excluded from unrelated business income as royalties. 

Accordingly, the initial [amount] payment and monthly royalties received by Taxpayer from Operator in exchange for use of the educational broadcast spectrum do not constitute unrelated business income under Internal Revenue Code Section 513. Therefore, receipt of any payments under the De Facto Lease agreements should not give rise to taxable income.

Please contact me if you need any further advice on this matter.







Sincerely,







Tax Attorney

� The broadcast spectrum reserved for educational use has been allocated by the FCC as five ITFS (or EBS) channel “groups,” with 4 channels in each group. The five separate EBS channel groups in each “geographical service area” are identified as A, B, C, D and G. 





� In 2004, the FCC amended its regulations again to allow EBS licensees providing digital services to lease up to 95% of the channel capacity to commercial wireless operators, in order to provide incentives for the deployment of low power cellularized broadband services.


� The membership is comprised of representatives from K-12 and post-secondary educational institutions and other education-related non profit entities. NIA members share information with one another and the association organizes a conference each year to discuss issues of importance to members.





� The FCC defines the basic trading areas ("BTAs") at its website, http://wireless.fcc.gov/auctions/data/maps/bta.pdf.  


� Reprint of "Transition Information" available at http://itfs.org/index/images/2007_Conference/FAQ_Information/Transition_Information.doc


� Under FCC regulations, eligible organizations to receive EBS licenses are accredited public and private educational institutions (both for profit and nonprofit) and nonprofit organizations with an educational mission, which serve students enrolled in formal education at accredited institutions. Tax exempt status is not an eligibility requirement for nonprofit organizations. See 47 CFR 1201. 





Sec.  27.1201 EBS eligibility. 


(a) A license for an Educational Broadband Service station will be issued only to an accredited institution or to a governmental organization engaged in the formal education of enrolled students or to a nonprofit organization whose purposes are educational and include providing educational and instructional television material to such accredited institutions and governmental organizations, and which is otherwise qualified under the statutory provisions of the Communications Act of 1934, as amended. 


(1) A publicly supported educational institution must be accredited by the appropriate State department of education. 


(2) A privately controlled educational institution must be accredited by the appropriate State department of education or the recognized regional and national accrediting organizations. 


(3) Those applicant organizations whose eligibility is established by service to accredited institutional or governmental organizations must submit documentation from proposed receive sites demonstrating that they will receive and use the applicant's educational usage…. 


(4) Nonlocal applicants, in addition to submitting letters from proposed receive sites, must demonstrate the establishment of a local program committee in each community where they apply….





� § 27.1214 EBS spectrum leasing arrangements and grandfathered leases….


(b) A licensee utilizing digital transmissions on any of its licensed channels may enter into a spectrum leasing arrangement to transmit material other than the educational programming defined in Sections 27.1203(b) and (c) of this subpart, subject to the following conditions:


(1) The licensee must reserve a minimum of 5% of the capacity of its channels for instructional purposes only, and may not enter into a spectrum leasing arrangement involving this reserved capacity. In addition, before leasing excess capacity, the licensee must provide at least 20 hours per licensed channel per week of EBS educational usage. This 5% reservation and this 20 hours per licensed channel per week EBS educational usage requirement shall apply spectrally over the licensee's whole actual service area. However, regardless of whether the licensee has an educational receive site within its GSA served by a booster, the licensee may lease excess capacity without making at least 20 hours per licensed channel per week of EBS educational usage, provided that the licensee maintains the unabridgeable right to recapture on one months' advance notice such capacity as it requires over and above the 5% reservation to make at least 20 hours per channel per week of EBS educational usage.


(2) The licensee may shift its requisite EBS educational usage onto fewer than its authorized number of channels, via channel mapping or channel loading technology, and may shift its requisite EBS educational usage onto channels not authorized to it, but which are included in the wireless system of which it is a part ("channel shifting"), so that it can enter into a spectrum leasing arrangement involving full-time channel capacity on its EBS station, associated EBS booster stations, and/or EBS response stations and associated response station hubs, subject to the condition that it provide a total average of at least 20 hours per licensed channel per week of EBS educational usage. The use of channel mapping, channel loading, and/or channel shifting consistent with the Rules shall not be considered adversely to the EBS licensee in seeking a license renewal. In addition, an EBS entity receiving interference protection will continue to receive such protection if it elects to swap channels with another EBS or BRS station.


(c)  All spectrum leasing arrangements involving EBS spectrum must afford the EBS licensee an opportunity to purchase or to lease EBS equipment in the event that the spectrum leasing arrangement is terminated as a result of action by the spectrum lessee.





� The in-kind consideration of reception equipment and advanced wireless services is routinely provided by the wireless operator under a lease to enable the EBS licensee to meet the minimum educational use requirements established for the spectrum by the FCC. See 47 CFR 1203.





Sec. 27.1203. EBS programming requirements. 


(a) Except as provided in paragraphs (b), (c), and (d) of this section, BRS and EBS licensees are authorized to provide fixed or mobile service, except aeronautical mobile service, subject to the technical requirements of subparts C and M of this part. 


(b) Educational Broadband Service stations are intended primarily through video, data, or voice transmissions to further the educational mission of accredited public and private schools, colleges and universities providing a formal educational and cultural development to enrolled students. Authorized educational broadband channels must be used to further the educational mission of accredited schools offering formal educational courses to enrolled students. 


(c) In furtherance of the educational mission of accredited schools, Educational Broadband Service stations may be used for: 


(1) In-service training and instruction in special skills and safety programs, extension of professional training, informing persons and groups engaged in professional and technical activities of current developments in their particular fields, and other similar endeavors; 


(2) Transmission of material directly related to the administrative activities of the licensee, such as the holding of conferences with personnel, distribution of reports and assignments, exchange of data and statistics, and other similar uses.


� This private letter ruling, like any other private ruling, can not be relied on by the Taxpayer as binding authority on the IRS. Nevertheless, private letter rulings are useful in determining how the IRS might view a transaction. This particular letter ruling must be read carefully; it is unique in that the IRS later altered its position in an unrelated business income ruling (see PLR 200104031), when an excess spectrum sublicense was combined with the lease of excess tower and satellite dish space (physical facilities in addition to the broadcast spectrum that had been reserved by the FCC for educational use).





